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Passage of the Bill 

The Social Security (Scotland) Bill ("the bill") was introduced in the Scottish 
Parliament on 20 June 2017.  SPICe briefing SB17-57 explains the provisions 
of the bill at introduction.  The Social Security Committee was the lead 
Committee and took evidence at Stage 1 over 7 meetings from September to 
November 2017.  The Stage 1 debate was held on 19 December 2017.  There 
were 109 amendments made to the bill at Stage 2, which took place over four 
meetings in February and March 2018. SPICe briefing SB18-25 describes the 
key issues arising at Stage 1 and amendments at Stage 2. There were 122 
amendments made at Stage 3 following which the bill was passed on 25 April 
2018.   

Purpose and objectives of the Bill 

The bill sets out principles and general framework for Scottish social security 
following the devolution of certain social security benefits in the Scotland Act 
2016.  It establishes a Scottish Commission on Social Security to provide 
independent oversight and requires a Charter to be prepared based on the 
statutory principles.  The detail of each type of assistance will be established 
through regulations.  The Bill, as passed, sets out broad eligibility criteria for 
nine types of assistance which are covered by the principles, the charter and 
provisions to promote take-up1.  The general framework for determining 
entitlement, making applications, challenging decisions, recovering over 
payments and offences for these types of assistance is also set out in Part 2.  

                                            
1 s.23 defines Carer’s, cold-spell heating, winter heating, disability, early years, employment-
injury, funeral expense, housing and short-term assistance and top-ups to reserved benefits 
as the Scottish social security system 

https://digitalpublications.parliament.scot/ResearchBriefings/Report/2017/8/31/Social-Security--Scotland--Bill
https://digitalpublications.parliament.scot/ResearchBriefings/Report/2018/4/9/Social-Security--Scotland--Bill--Consideration-prior-to-Stage-3-2#Summary-of-Parliamentary-Consideration
http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=11482&mode=pdf
http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=11482&mode=pdf
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Outwith this general framework, the bill also provides for: 

• Top-ups to reserved benefits to be made by regulations (Part 3) 

• A temporary supplement to Carer’s Allowance (Part 3) 

• Discretionary Housing Payments (Part 5) 

• A requirement that Ministers introduce regulations to enable Universal 
Credit payments to be split between couples (Part 6) (n.b. the Scottish 
Government do not intend to commence this section - see discussion 
below). 

Of these additional provisions, top-ups are covered by the principles and 
charter but the other benefits are not. None of these are covered by the 
appeals, overpayments and offences provisions set out in Part 2. 

Parliamentary consideration 

The main areas of debate were:  

• How to ensure adequate scrutiny of social security, given that it will 
largely be legislated for by regulations rather than primary legislation 

• Which additional over-arching principles were required 

• How to promote take-up of benefits – in particular through provision of 
information, advice and advocacy.   

Some of the other issues discussed included: 

• How best to make provision for those who are terminally ill to receive 
disability assistance  

• Whether it was necessary to have a two-stage process when 
challenging a decision. (The bill requires someone to get a re-
determination by the agency before they can appeal)  

• Whether provisions for recovery of over payments and offences strike 
the right balance between preventing fraud and not penalising genuine 
mistakes 

At Stage 3 there were 122 successful amendments to the bill and 9 
unsuccessful amendments.  These are listed in the minutes for the Stage 3 
debate. 

The following summarises the main changes at Stage 3. Unless otherwise 
specified references are to the Act rather than the bill, and official report 
references are to Stage 3 on 25 April 2018.   

 

http://www.scottish.parliament.uk/Chamber_Minutes_20180425.pdf
http://www.scottish.parliament.uk/Chamber_Minutes_20180425.pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11482&mode=pdf
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The Charter  

The Charter (which sets out the expectations placed on Scottish Ministers and 
individuals receiving payments) and any proposed changes to it must be 
approved by resolution of the Parliament (s.19(6), s.18(5)). 

Definition of Scottish social security system 

This now includes ‘new benefits’ (in addition to assistance under chapter 2 
and regulations to top up reserved benefits).  This means that if the Scottish 
Government introduce a new devolved social security benefit, other than by 
means of amending Chapter 2 of Part 2 of the Act, it will still be covered by 
the Charter and the principles. (s.23) 

Promoting take-up  

A right to independent advice, inserted at Stage 2, (s.1F of the bill at stage 2) 
was changed to a duty for ministers to ensure, if they consider it appropriate 
to do so, provision of independent advice and information or information about 
independent advice and information (s.3, s.6).   

The definition of those entitled to advocacy was widened from those with a 
‘mental disorder’ to those who require help, “owing to a disability” (s.10) 
Service standards must be set out in regulations (s.11). (Discussed at col 26 
OR, 25 April 2018).   

The requirements that the take-up strategy include targets and covered 
reserved benefits were removed (s1H of Bill at Stage 2) 

When determining eligibility for assistance (a Scottish social security benefit), 
Ministers (in effect the Scottish social security agency) must tell someone if 
they might be eligible for another Scottish social security benefit and offer to 
assess entitlement (s.55) 

Disability: Assessment and Terminal illness 

Stage 2 amendments sought to ensure that disability assessments could only 
be done by public sector employees.  At Stage 3 this was amended so that 
those who carry out an assessment, “pursuant to an agreement between the 
body and the individual” could also carry out assessments.  However, the 
Minister was clear that this: “in no way allows for a public body to contract with 
private sector operators to employ assessors” (col 44 OR 25 April 2018).  The 
amendment was agreed by division (s.12).  A further amendment required that 
assessors be suitably qualified.  Requirements may be set in regulations. 
(s.13).  In addition, a person should not be required to undergo an 
assessment, “unless that is the only practicable way to obtain the information” 
(s.14). 

A person has a right to request a copy of the assessment report (s60) (OR col 
64) 
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Following considerable debate at Stage 2 about when someone who is 
terminally ill should be entitled to disability assistance, the bill was amended at 
Stage 3 to place the decision with medical practitioners (Schedule 5, chapter 
1). Chapter 3 of Schedule 5 sets special rules for cases of terminal illness so 
that there is no requirement to have had the illness for a certain time and 
there no requirement for further assessment beyond diagnosis.  Eligibility will 
run from the date of the application and there is automatic entitlement to the 
maximum amount. 

Right to cancel  

Section 26 gives a person a right to end their entitlement to assistance.  They 
may wish to do this if there is a choice between two benefits that they might 
be entitled to and they can claim one or other of them, but not both.   

Applications 

The Stage 2 amendment which would have required the application process 
to be set out in regulations was removed.  The original provision in the Bill as 
introduced was re-instated requiring applications to be in the form and 
accompanied by such evidence as Scottish Ministers require.  (s.38).  The 
Minister said: “Requiring the application process to be set out in regulations 
will get in the way of creating an application process that meets the 
aspirations on accessibility and inclusivity of communication […] People 
should not have to get their heads round a lot of legalese to find out how to 
apply for assistance” (col 58, OR 25 April 2018).   

Determinations 

A person must be given a record of a determination of entitlement which they 
can share with others.  This may be necessary to, for example, get entitlement 
to passported benefits (OR col 66). (s.40(2)).  

Appeals 

A requirement was added to publish an annual report on the number of 
people with the right to appeal and the number of appeals made. (s.87). This 
was agreed in preference to a proposal to automatically trigger an appeal 
following an unsuccessful redetermination. (OR 25 April 2018, col 67) 

Additional rights of appeal were added where: 

• Applications are rejected because they are not in the correct form 

• Requests for redeterminations are rejected because they are not in the 
correct form 

• A decision is made that someone did not have good reason for 
submitting a late request for redetermination. 

(s.61) (col 58, OR 25 April 2018, col 58). 
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Overpayments and offences 

The breadth of the agency’s ability to recover overpayments was subject to 
various attempted amendments during the passage of the bill. (See 
discussion in SPICe briefing SB 18-25).  In summary, in the Act, 
overpayments are recoverable if they are the individual’s fault or if they were 
the kind of error that an individual could reasonably be expected to notice 
(s.64).  At Stages 2 and 3 there was some concern that this could leave 
people liable for overpayments which were not the result of deliberate fraud. 

Changes made at Stage 3 include the addition that:  

• overpayments are recoverable from a deceased’s estate where 
payments are made for a period after they have died. (s.69) (OR 25 
April, col 72). 

• Regulations can transfer Sheriffs’ powers in relation to Scottish social 
security debt recovery to the First-tier Tribunal (s.68).  The Minister 
said:  

“Transferring a jurisdiction from the Sheriff courts to the First-tier 
Tribunal is not a step to be taken lightly, but amendment 146 provides 
space to consul and to refine the approach in light of any issues that 
are raised during the consultation.” (OR 25 April, col 72 – 73, 25). See 
also Jeremy Balfour at col 74. 

There is no specific consultation requirement, but the Minister may 
have been referring to the requirement that they are made under 
affirmative procedure (s.55).  

Most of the amendments disagreed to at Stage 3 related to attempts to restrict 
the recovery of overpayments (OR 25 April, col 79 to 87).   

There was concern throughout the passage of the bill about offences that do 
not require criminal intent.  A person who, without a reasonable excuse, fails 
to notify a change of circumstances which they, “knew or ought to have 
known” would reduce their benefit commits a criminal offence.  It is the 
Government’s intention, “not to criminalise where an individual has made a 
genuine mistake or has a reasonable mistake.”  The Minister continued: 

“We will treat people fairly and with dignity and respect.  However, we 
cannot be naïve.  Social security fraud is a risk and public funds must 
be protected”. (OR, 25 April col 91) 

A proposed amendment to specify that the person must act “knowingly” was 
disagreed to at Stage 2.  It was re-submitted at Stage 3 but withdrawn. (OR 
25 April, col 92). 

Uprating and Topping Up Benefits 

Following Stage 2 amendments, the Act requires Ministers to consider 
uprating benefits for inflation each year and, if inflation has increased, requires 
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them to uprate carer’s assistance, disability assistance and employment injury 
assistance (s.78). At Stage 3, requirements to uprate funeral expenses 
assistance (s.78) and carer’s allowance supplement (s.81(4)(b)) were added 
(OR 25 April col 93 - 95).   As at Stage 2, an amendment to top up child 
benefit by £5 a week was not agreed (OR 25 April, col 96 to 101). 

Universal Credit Split Payments 

Section 94 of the Act (introduced by Amendment 144 by Mark Griffin MSP) 
requires Scottish Ministers to bring forward regulations that would allow for a 
Universal Credit payment to be split between a couple.   

The Scottish Government has since decided that this is not within devolved 
competence and does not intend to commence this section.  It intends to 
remove the provision from the Act.  (See letter from Jean Freeman to Social 
Security Committee dated 19 June 2018).  Despite this, the policy intention 
remains to allow for split payments using powers devolved via s.30 of the 
Scotland Act 2016 and the letter refers to the intention to lay regulations.   

A similar amendment at Stage 2, which would have required the regulations to 
be brought forward within a year, was disagreed to.  The Minister objected on 
the grounds that it:  

“…would write a blank cheque for the negotiations on costs.  [as] 
deliverability is entirely in the hands of the DWP.” (OR 1 March 2018, 
contrib 82). 

At Stage 3, SNP members opposed the amendment, urging instead that 
members support a Westminster private members bill2 that sought to make 
split payments the default provision across the UK and so, “…fix the issue at 
source.”  Reference was also made to the technical difficulties of finding an IT 
solution for creating a Scottish exception (OR 25 April, col 108) 

Making it easier to split payments is supported particularly by women’s groups 
who have concerns about the implications for domestic abuse of paying the 
whole universal credit payment to one member of a couple. (OR 25 April, col 
106 to 113). 

                                            
2 Philippa Whitford, MP Universal Credit (Application, Advice and Assistance) Bill.  Due for 2nd 
reading 23rd November 2018. 

http://www.parliament.scot/S5_Social_Security/General%20Documents/20180619_MinisterSSecuritytoConvener_socialsecuritybillamendment.pdf
http://www.parliament.scot/S5_Social_Security/General%20Documents/20180619_MinisterSSecuritytoConvener_socialsecuritybillamendment.pdf
https://services.parliament.uk/bills/2017-19/universalcreditapplicationadviceandassistance.html
https://services.parliament.uk/bills/2017-19/universalcreditapplicationadviceandassistance.html

